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March is a significant month in the Indian calendar. Typically, it is represented by the
spring season which denotes the end of winter and the beginning of summer.
According to the Gregorian calendar, it is the third month of the year, and most of
the time coincides with the Hindu new year, which falls after mid-March. The financial
year of Indian corporate entities ends in March, while many state and central board
exams of formal education fall in March. No wonder it is a testing time for the
auditors and the student community.

March brings a fresh start by way of the spring season across the country. A
nationwide festival ‘Holi’ is celebrated to mark the end of winter and the start of
summer. People across states celebrate Holi in different ways according to their
cultures and traditions. Bonfires are set on the night of ‘Holi Pournima’ and it is
believed that the evil is burnt while the truth triumphs. The colours of Holi symbolise
mutual love, affection and brotherhood amongst the citizens.

Various Indian states celebrate Holi in different and unique ways. There are many
interesting myths linked with Holi and in most states, the festival takes a local name.

i Bihar . Phaguwa :

' Goa . Ukkuli/Shimgo

| Gujarat © Holi, Dhuleti

i Maharashtra : Holi/Shimga, Rangpanchami i ’
iOdhisa . Dola :

'Punjab © Luhatak, Holi

iTamiI Nadu . Panguni Uthiram i :
iTelangana : Kamuni Punnami :

i Tripura © Pali i u
iWest Bengal : Dol Jatra/Dol Purnima :




Consulting

Secretarial audit of companies - an overview

Secretarial audit is an important process for companies that meet a certain
capital/turnover/borrowings threshold. It ensures that the company complies with all the applicable
laws/regulations and helps in identifying violations, nhon-compliances or weaknesses in its internal
controls. Ms. Priya Tolani (Vadodara office) summarises the important provisions of a secretarial audit.
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Secretarial Audit: what it is?

A secretarial audit is a process of examining and evaluating the compliance of a company with various legal and
regulatory requirements under the Companies Act, 2013 and other applicable laws. The primary objectives of a
secretarial audit are:

i. to ensure that the company complies with all the applicable laws and regulations, and
ii. to identify any non-compliance issues, violations, or weaknesses in the internal controls.

Applicability
Section 204 of the Companies Act, 2013 (‘the Act’) provides for mandatory secretarial audit for every listed
company and companies belonging to other prescribed classes. Such companies are required to annex a

secretarial audit report with its Board of Directors’ (‘Board’s') report.

As per rule 9 of the Companies (Appointment and Remuneration of Managerial Personnel) Rules, 2014, the
prescribed classes of companies is as under:

a. every public company having a paid-up share capital of INR 50 crore or more; or

b. every public company having a turnover of INR 250 crore or more; or

c. every company having outstanding loans or borrowings from banks or public financial institutions of INR
100 crore or more.

A private company that is a subsidiary of a public company and falls under the above-mentioned class of
companies is also subject to secretarial audit. The companies which are not covered under section 204 may
obtain secretarial audit report voluntarily as it provides an independent assurance of the compliances of
applicable laws of the company.

Scope of secretarial audit

A secretarial auditor has to verify the compliance of a company with some of the below-mentioned laws. The
list is not exhaustive but gives an idea about various regulations applicable to a company in general.

» The Companies Act, 2013 (‘Act’) and the Rules made thereunder;
» The Securities Contracts (Regulation) Act, 1956 and the Rules made thereunder;
* The Depositories Act, 1996 and the regulations and bye-laws framed thereunder;

* The Foreign Exchange Management Act, 1999 and the applicable policies/regulations relating to Foreign
Direct Investment, Overseas Direct Investment and External Commercial Borrowings;
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* Various laws, regulations, and guidelines framed under the Securities and Exchange Board of India Act,
1992;

* Secretarial Standards issued by the Institute of Company Secretaries of India ('ICSI");
» Other laws specifically applicable to the company.
Who can be appointed as a secretarial auditor?

A Company Secretary in practice (i.e. a member of the Institute of Company Secretaries of India ('ICSI’) who
holds a valid certificate of practice issued by ICS| can be appointed as a secretarial auditor.

Before accepting the appointment as a secretarial auditor, the Company Secretary in Practice should ensure
that he/she has the necessary resources and expertise to carry out the audit effectively. He/she should also
maintain confidentiality and ensure that the audit is conducted objectively and impartially.

Powers of secretarial auditor

* Access to books and records: The power to access all the books, registers, papers, and other documents
of the company that are relevant to the audit.

* Verification of compliance: To verify the compliance of the company with the applicable laws, regulations,
and guidelines indicated above.

* Summoning of persons: To summon any person who is believed to have information or documents
relevant to the audit and require them to provide such information or documents.

* Reporting: To prepare a report on the findings of the audit and submit the same to the Board of the
company.

Objectives of secretarial audit

* Ensuring compliance: The primary objective of a secretarial audit is to ensure that the company is
compliant with the applicable laws, regulations, and guidelines. This helps in avoiding the risks of non-
compliance and protects the company's reputation.

* |[dentifying non-compliances and minimising the non-compliance risk: Secretarial audit helps in identifying
any non-compliances or violations of laws and regulations that may have gone unnoticed. This enables the
company to take corrective actions and rectify the non-compliances before they result in legal or
regulatory actions.
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* Enhancing corporate governance: Secretarial audit also helps in enhancing the corporate governance
practices of the company. The audit ensures that the company's management is accountable to the
stakeholders and that the company's affairs are conducted transparently and ethically.

* Enhancing operational efficiency: Secretarial audit helps in enhancing the operational efficiency of the
company by identifying gaps or inefficiencies in the compliance process. The audit provides
recommendations for improving the compliance process thereby making it more efficient.

Benefits of secretarial audit

* |t assures the owners that the company's management and affairs are being carried out in accordance
with legal requirements and that the owners' stake is not exposed to undue risk.

* [t ensures the management of a company and those charged with governance perform their duties
competently, effectively, and efficiently.

* [t helps in avoiding legal and regulatory risks and protects the company's reputation.
* [t ensures timely compliance with the applicable laws, rules and regulations.

Beneficiaries of secretarial audit

« Company management: Secretarial audit helps the company management to ensure compliance with
applicable laws, regulations, and guidelines related to corporate governance, corporate laws, and other
regulatory compliances. The audit also provides recommendations for improving the compliance process
and enhancing the efficiency of the company's operations.

* Non-executive directors: The non-executive directors, i.e. the directors who are not in charge of the day-
to-day management of the company are assured that adequate mechanisms and procedures are in place
to guarantee the company's compliance with applicable laws thereby mitigating any regulatory or
governance-related risk. The secretarial audit reduces their exposure and probable penalties on account
of non-compliances.

Shareholders: Secretarial audit provides confidence to the shareholders that the company is conducting
its affairs in compliance within the applicable regulatory framework. This helps in building shareholder
trust and confidence and promotes good corporate governance practices.

Investors: Secretarial audit provides investors with the assurance that the company is complying with the
applicable laws, regulations, and guidelines, and that their investments are safe and secure. This helps in
attracting and retaining investors thereby promoting investment, both domestic and foreign investment
in the company.
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Key pointers of a secretarial audit report

* Prepared by a practising Company Secretary.
* The report shall be in Form MR-3.
» To be annexed with the Board report.

Penal provisions for fraud and false statements

Section 447 of the Act deals with the punishment for fraud. It provides that any person who is found to be
guilty of fraud, shall be punishable with imprisonment for a minimum period of 6 months, which may extend to
10 years and shall also be liable to a fine which shall range upto 3 times the amount involved in the fraud.

If the fraud involves public interest, the term of imprisonment shall be a minimum of 3 years.

As per section 447 of the Act, the above-mentioned punishment also applies to a person making a false
statement or omitting any material fact in any return, report, certificate, financial statement, prospectus,
statement, or other document required under the Act/Rules.

Conclusion

Secretarial audit is an important process that ensures compliance with applicable laws, regulations, and
guidelines related to corporate laws, and other regulatory compliances, including corporate governance. The
audit helps in identifying potential risks, non-compliances, and areas for improvement in the company's
operations and governance practices. It provides confidence to the stakeholders of the company, including
investors, creditors, customers, and employees, that the company is conducting its affairs within the applicable
regulatory framework and that their investments are safe and secure. It also promotes good corporate
governance practices and enhances the efficiency of the company's operations.
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ESG reporting - moving towards sustainability

Sustainability reporting frameworks have evolved over time and the adoption of these frameworks
has become more important for companies to measure, monitor, and disclose their performance on
the environment, social, and governance (ESG') related areas. In our December 2022 edition, we
looked at the need for Business Responsibility and Sustainability Reporting (BRSR), the manner in
which BRSR evolved over time, and the reporting requirements. In the present article our Pune office
team (Ms. Batul Poonawala, Ms. Sanya Bashani, Ms. Nandini Maheshwari and Ms. Aditi Nema) take you
through some Indian companies that were amongst the first to report on sustainability.
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To sustain is not just to survive now, it's for the generations to care for. It is to meet the need of the present
without making any resource scarce for future generations. The rise of ESG is the next best approach that
bestows a little kKindness and generosity which can unravel the most complex obstacle in the world. ESG is a
positive step closer to maintaining a balance between - Environment, Economy, and Ethics. The approach of a
corporate entity is: Let’'s guard our environment, understand our social responsibility and strengthen our
governance to tackle the following concerns:

1. Environment concerns — This covers climate change, greenhouse gas emissions, pollution, biodiversity loss,
deforestation, and resource depletion for the coming years.

2. Social concerns — This covers employee safety and health, working conditions including child labour and
slavery, diversity and equity in the organization, cybersecurity and privacy practices, customer satisfaction,
and employee engagement in decision-making.

— This covers corporate governance such as bribery and corruption, diversity of the
Board of Directors, and financial and non-financial remuneration.

What led to the need of implementing ESG?

The latest report from the UN's intergovernmental panel on climate change states that greenhouse gas
emissions will be at a peak by the year 2025 and can cause some dangerous and irreversible effects on the
environment. Further, at the 26th UN Climate Change Conference of the Parties, honourable Prime Minister of
India, Mr. Narendra Modi, briefed about India meeting the target of net zero emissions by the year 2070.

There is a need to go through the below mentioned instances of some of the stakeholders in the market who
face the need for ESG disclosures:

1. Investors — Lately, the need for ESG disclosures had paramount importance for investors. Many businesses
are concerned about sustainability, as climatic and social changes can impact company’s business processes,
financial stability, asset valuation, and capital structure, and hence the decisions of investors regarding
funding their money into the company.

2. Consumers — ESG disclosures assist the consumers to identify the businesses which are or are not just
profitable but also responsible towards the environment and society.

3. Businesses — Lastly, but most importantly, businesses in different industries face the need of this framework,
for the reasons listed below:

i. Conglomerates — Extreme weather conditions can cause some indirect risk exposures in their supply chain.
ii. Large retailers — Adverse weather conditions can cause the doubling of transportation costs.
iii. Global manufacturing industries — They need to retrofit their installed base and redesign their flagship
products, or else the product might not meet the current climate conditions.
iv. Technology companies — Natural calamities are threatening low-cost hydroelectric power; technology
companies are facing the need to change their sustainable energy sources to fuel power data centers.
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How the ESG framework came into action over the years?

Earlier in 2004, UN Secretary-General initiated Who Cares Wins (WCW) in collaboration with the Swiss
government. This initiative was endorsed by 23 financial institutions that collectively represented more than US
S6 trillion in assets. The following events from the publication of the WCW initiative unfolded the ESG issues by
forming an interface between investors and companies.

1 2004 - Connecting financial markets to a changing world

1
1 2005 - Investing for long-term value
1

12006 - Communicating ESG value drivers and the company-investor interface

2007 - New frontiers in emerging markets investment

2008 - Embedding ESG issues in investment markets

1 2009 - IFC released the final report of the Who Cares Wins initiative

The final report of WCW initiative aimed at understanding the industry’s risks and opportunities better, and
integrating ESG into investors’ decision-making.

What are the frameworks followed for ESG reporting?

Alongside the above timeline, there was no single global reporting standard for ESG disclosures. Although,
many frameworks have come into force expressing the ESG issue namely — GRI (Global Reporting Initiative), SRI
(Sustainable and Responsible Investing), SDG (Sustainable Development Goals), Impact Investing, etc. Let's go
through a couple of Indian companies that initially reported on sustainability in India.

Reliance Industries Limited (RIL) - Linking the United Nations 17 SDGs - Reporting on sustainability in
accordance with GRI

Reliance Industries Limited had a key objective of making profitable growth while also creating value for its
stakeholders by taking in perspectives to identify, understand, address and exploit risks and opportunities.
Reliance identifies community development, the energy efficiency of operations, managing environmental
impact, etc. as areas of significance for stakeholders.

Reliance made an intelligent move of linking SDGs with its own strategic values — It identified material topics
based on global issues and peer group benchmarking, assessed those topics, prioritized them, and developed
a report exhibiting the relation of its environmental, economic, and social impact with stakeholder’s decision-
making.

In the financial year 2004-05, Reliance issued its first sustainability report in accordance with GRI guidelines.
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Havells India Limited — Maintaining sustainability — A decade’s journey

Havells India holds the following sustainability vision: Reducing CO2 emissions, offering profitable solutions to
the market and improving environmental protection and quality of life. In its sustainability journey, Havells has
become the first fast moving electric goods (FMEG) company to achieve ‘Water Positive’ status.

Havells released its first sustainability report in 2012-13. It also issued Directors Report and Corporate
Governance Report stating the director’s responsibilities and governance-related issues as a part of its annual
report. Such actions by companies build more confidence in the choices of its investors. Also, in year 2019
Havells India was among the 12 Indian companies that were included in the Dow Jones Sustainability Index
(DJS)).

As the frameworks mentioned above are more consultative in nature, India also laid down many acts to make
the companies and their stakeholders more thoughtful about ESG issues. Some of the well-known acts are:

Environment — The Environment Protection Act, 1986, The Water (Prevention and Control of Pollution) Act,
1974 etc.

Social - Corporate Social Responsibility (The Companies Act, 2013), The Minimum Wages Act, 1948 etc.
- The Competition Act, 2002, Prevention of Corruption Act, 1988, etc.
How is BRSR a step towards ESG alignment?

To enhance disclosures on ESG standards, SEBI introduced new requirements for sustainability reporting by
listed companies, namely, BRR (Business Responsibility Report) which established a relationship between
financial results of a business and its ESG performance. Due to rapid global developments, BRR’s relevance
started fading. The need for a more robust and globally aligned reporting emerges and gave rise to the BRSR
framework. Consequently, a new framework called BRSR was brought in place of the old BRR. In 2020, MCA
adopted National Guidelines for Responsible Business Conduct (NGRBC). The shift towards BRSR was a step
towards organizational transparency and disclosure process with the global emerging trends on reporting ESG
matters.

After all, it is not just about checking the box on corporate social responsibility. It is about fulfilling the ESG
standards which go beyond the CSR requirements.
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Recommendations of 49th GST council meeting

The 49th GST council meeting took place on 18 February 2023. Mr. Shouvik Roy (Mumbai office)

throws light on various decisions taken in the meeting in respect of GST rates, facilitation of trade,
changes affecting the exchequer and national polity.
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The 49th GST Council meeting was held on 18 February 2023 at Vigyan Bhawan, New Delhi under the
chairpersonship of the Union Finance and Corporate Affairs Minister Smt. Nirmala Sitharaman.

The recommendations are summarised as under:

1.0 Changes affecting exchequer and national polity

2.0 Rate related changes

3.0 Other changes related to goods and services

4.0 Changes in rules to facilitate trade and remove ambiguities

1.0 Changes affecting exchequer and national polity
1.1 Release of GST compensation
» Central Government has decided to clear the entire provisionally admissible outstanding balance of GST
compensation cess due for 5 years to the tune of INR 16,982 crore for June 2022. The amount will be
released from its own resources and the Centre expects that the same amount will be recouped from the
future compensation cess collection.
* The Centre will also clear the admissible final GST compensation to 6 states who have provided the
revenue figures as certified by the Accountant General of the states amounting to INR 16,524 crore.

1.2 GST appellate tribunals
The GST Council adopted the report of Group of Ministers (GoM) with certain modifications. The draft
amendments to the GST laws shall be circulated to members for their comments.
Implications and our view

'The report submitted by the GoM on the Goods and Services Tax Appellate Tribunals (GSTAT’) which was '
1 set up in July 2022 is considered by the Council and it is likely that amendment in the GST laws would be,
i made for setting up of GSTAT in this Budget Session, i.e. till 6 April 2023. :

2.0 Rate related changes

2.1 ‘Coal rejects’ supplied by and to coal washery
Amendment in SI. no. 41A of notification no. 01/2017- Compensation Cess (Rate) to extend exemption on
coal rejects supplied to and by a coal washery arising out of coal on which compensation cess has been paid
and no input tax credit (ITC) thereon has been availed by any person.
Implications and our comments

> The proposed change will settle the ongoing dispute with respect to applicability of compensation cess
on coal rejects supplied to and by a coal washery.

o As a result of the proposed change, compensation cess on supply of coal rejects by the supplier to the
washery will get exempted.

1
1
1
|
|
1
1
2.2 Reduction of GST rates for as under
« Rab: 5% (if sold pre-packaged and labelled)

Nil (if sold otherwise)
* Pencil sharpeners: 12%
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3.0 Changes related to goods and services
31 To improve revenue collection from commodities like pan masala, gutkha, and chewing tobacco the
following recommendations of the GoM were approved by the Council:

» Capacity-based levy not to be prescribed.

* Exports of such commodities to be permitted only against Letter of Undertaking (LUT) with
consequential refund of accumulated ITC. Hence, no exports of such commodities can be made with
payment of taxes.

» Compliance and tracking measures are to be implemented to plug leakages/evasion.

3.2 Tax on tag tracking device or data logger affixed on durable containers
Notification no. 104/94-Customs has been decided to be amended to provide that:
* No separate integrated goods and services tax (IGST) shall be levied on tag-tracking device or data
logger as already affixed on durable containers.
* Nil IGST treatment available for such containers under the said notification shall also be available to such
affixed device subject to existing conditions.

3.3 Exemption available to educational institutions and Central and State educational boards
Extension in the exemption currently available to educational institutions and Central and State educational
boards for conduct of entrance examination to any authority, board or a body set up by the Central
Government or State Government including National Testing Agency for conduct of entrance examination
for admission to educational institutions.

3.4 Reverse charge applicable where ‘Courts’ and “Tribunals’ supply taxable services
* GST on the supply of specified services by Courts and Tribunals shall be payable by the specified
recipients under reverse charge mechanism (RCM).
* It has been specifically stated that the tax on service of renting of premises to telecommunication
companies for installation of towers, renting of chamber to lawyers, shall be payable on reverse charge
basis.

4.0 Changes in rules to facilitate trade and remove the ambiguities
4.1 Extension of time limit for application for revocation of cancellation of registration and one time amnesty
for past cases
The Council has recommended amendment in section 30 of Central Goods and Services Tax, 2017 (CGST
Act) and rule 23 of CGST Rules, 2017 to provide that
 the time limit for making an application for revocation of cancellation of registration be increased from
30 days to 90 days
» where the registered person fails to apply for such revocation within 90 days, the said time period may
be extended by the Commissioner or an officer authorised by him in this behalf for a further maximum
period of 180 days.

4.2 One time ‘Amnesty Scheme’ for cases where registration has been cancelled

It is recommended that a one-time amnesty may be provided in the past cases, where registration has been
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cancelled on account of non-filing of the returns, but application for revocation of cancellation of
registration could not be filed within the time specified in section 30 of CGST Act. The amnesty will be
granted by allowing such persons to file such application for revocation by a specified date, subject to
certain conditions.

4.3 Extension of time limit for best judgment under section 62
If a person fails to file the relevant return within 15 days from the date of issuance of notice in Form GSTR-
3A, then the officer has the power to perform best judgment assessment under section 62 of CGST Act,
2017. Further, if the return is filed within 30 days of the service of the assessment order in FORM GST
ASMT-13, then the order stands withdrawn. The Council recommended to amend section 62 to increase the
time for filing of return for enabling deemed withdrawal of such best judgment assessment order, from the
present 30 days to 60 days, extendable by another 60 days, subject to certain conditions.

4.4 One-time amnesty scheme for conditional deemed withdrawal of assessment orders issued under section
62
* For the past cases, an amnesty scheme would be provided for those cases, where the returns could not
be filed within 30 days (as provided and permitted in section 62(2)) of the best judgment assessment
order passed against the assessee under section 62 of the CGST Act but were later filed along with
interest due and late fee upto a specified date. Thus, in such cases the assessment orders will be
withdrawn for those who opt for the said amnesty scheme after complying with its conditions.
* The said amnesty scheme shall be available even if an appeal was filed or decided against the assessment
order.

4.5 Rationalisation of late fee for annual return (GSTR 9)
Presently, late fee of INR 200 per day (INR 100 CGST + INR 100 SGST), subject to a maximum of 0.5% of the
turnover in the State or UT (0.25% CGST + 0.25% SGST), is payable in case of delayed filing of annual return
in FORM GSTR-9. It is recommended to rationalise this late fee for delayed filing of annual return in FORM
GSTR-9 for FY 2022-23 onwards, for registered persons having aggregate turnover in a financial year upto
INR 20 crore as below:

Maximum late fee

Aggregate turnover in said FY Late fee per day (% of turnover in
State or Union Territory)
Upto INR 5 crore INR 50 0.04%
(INR 25 CGST + INR 25 SGST) (0.02% CGST + 0.02% SGST).
More than INR 5 crore and INR 100 0.04%
upto INR 20 crore (INR 50 CGST + INR 50 SGST) (0.02% CGST + 0.02% SGST).
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4.6 Amnesty scheme for filing pending returns (Form GSTR- 4/9/10)
To provide relief to a large number of taxpayers, the Council has recommended amnesty schemes in
respect of pending returns in FORM GSTR-4 (composition dealers), FORM GSTR-9 (annual returns) and
FORM GSTR-10 (final return after cancellation of registration) by way of conditional waiver/reduction of late
fee.

4.7 Rationalisation of provision of place of supply of services of transportation of goods
 Currently as per section 13(9) of IGST Act, the place of supply for transportation of goods other than by
way of mail or courier, would be destination of such goods.

* Section 13(9) is proposed to be deleted.
As a result of such deletion, the place of supply of such services shall be the location of the recipient of

services.
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